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Trial of Exiled Homicides
and the Court at Phreatto

by Edwin M. CARAWAN

(Catholic University, Washington)

Among the five homicide courts at Athens with their complex
rules of jurisdiction, the court at Phreatto (70 €y ¢peaTTol
SikaoTrpiov)is perhaps the most inscrutable (1). It would
appear to be an institutional oddity of little or no practical
significance in classical times, and the few ancient comments
upon it suggest that the Athenians themselves found the original

purpose of the court quite unintelligible. In his defense of the

1) The standard discussions are brief : H.J. TRESTON, Poiné (London
1923), 256-7; K, LATTE, "Phreattys”, RE 20.1 (1941), 759-60; D.
MACDOWELL, Athenian Homicide Law (Manchester 1963), 82-4. The
handbooks offer only brief mention ; J.H. LIPSIUS, Das attische Recht und
Rechtsverfahren, vol. T (1905), 130-31; G. BUSOLT and H. SWOBODA,
Griechische Staatskunde (Munich 1926), 813; R, BONNER and
G. SMITH, The Administration of Justice from Homer to Aristotle, vol. 1
{Chicago 1930), 105,110,124 ; AR.'W. HARRISON, The Law of Athens,
vol. I, Procedure (Oxford 1970), 37; cf. R, SEALEY, CP 78 (1983), 285 f,
For further references see infra nn. 5-6.
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traditional courts against the decree of Aristocrates, Demosthenes
gives an explanation of the Phreatto jurisdiction, which was met
no doubt by a sceptical audience but which modemn scholars have
treated as standard (3).

See how he has violated yet a fifth court, the court in
Phreatto. For here, Athenians, the law commands that the
accused submit to judgment if one exiled for unintentional
homicide, not yet reconciled to his prosecutors, faces

charges of a second, intentional slaying.

2) Dem.23.77: “ETv Ttoivuy mépmrov BikaoThprov &AXo
Bedoacd’ olTov Unmeppépnke, 15 €v Opearrotl. EvTaiba
r 1Y ’ -~ » s s x
yép, @ dvBpes ’ABnvalon, keirever Bikag umexeilwv o
vépos, €dv Tis &’ drouaiy ¢§Sve medevyds, wifme Téy
Exparrdvroy aUrdv ijbeouévev, airiav &xy €Erépov
¢povov éxovoiov. kail olx, drv 8elp” olyx oféy 17
T -~ 2 -~ - b ] ~ T P LY L
ENBely «UT{ mapet8ev avrov o Tale®” €Exaora Tafas,
oU8”, &t kal mpdrepdv T1 Torolrov émoince, kal &R
Ty Spoiav énovioarto mieThHy attiav kat’ «l¥tol, adda
76 1’ evoepds eVpev nes &orar, kdkelvov oilk
dmecrépnoe Adyov kai kpiloens. 1¢ olv émoinocev;
» by rd - rd 7’ b s
Kyaye tous Bikdoovtas ol mpooerBeiv oldv 17 éxeivy,
s xdpas dmoBei{Eas tdmov Tiv¥’ év Opeattol
rs ¥ ) ” 4 b N ¥ s
xaroUpevoy el BaidTTy. el8 O HEV €V TAOLQ
npoomievsas Aéyev THs yfAg oUx antduevoes, ol 8
dxpoBvrTar kal Bikdlovsiv év TH ¥yf- K&V HEV aAd,
N ¥ N -~ 1 rd rd g ¥ rd
THY €my Tols exkovotiors $dvorgs Eikny €Baxe Bikalwg,
™ I ¥ e e \ 7 ~ ¥ - ~ s 7 Y
av 8" armo¢Uyy, TadTng pev adfos adietar, Tiv & emi
~ 4 rd ~ . 1 7 . . . . .
T mpdTepov ¢ovq éuyny uméxer. The italicized lines are put in
quotes in most major editions (e.g. DINDORF - BLASS, BUTCHER, but not
by GERNET in the Budé of 1959} ; I omit the quotation marks as, it will be
argued, this is probably not a verbatim citation of the law but a paraphrase
involving at least one mislcading gloss.
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The lawgiver did not merely disregard the charge because
the defendant was unable to return ; nor, because the
defendant had previously committed such an offense, did
he automatically credit a similar charge ; but he sought a
means of righteous resolution, and did not deny to the
defendant his plea and his trial. What recourse did he
provide ? He convened the jurors where the defendant
could face them, designating a certain venue at the sea, "in
Phreatto" (as it is called). The defendant comes then and
makes his plea on shipboard, without reaching shore ; the
others hear and judge on land. And if convicted, he
rightly pays the penalty for wilful murder; but if
acquitted, of this charge he goes free, though he yet faces
exile on the earlier count.

Demosthenes himself seems aware that his audience will find
the workings of this court arcane, and he endeavors to extract
from the law apposite principles (which Aristocrates' decree of
inviolability for Charidemus would clearly contravene). But this
exercise in jurisprudence yields rather dubious findings, and the
other ancient authorities give a somewhat different account of the
procedure, at odds with Demosthenes' claim that the court for
exiled killers heard charges of intentional homicide exclusively.
This inconsistency in the ancient testimony suggests that the
Phreatto court was originally designated for some purpose long
forgotten in the fourth century. Trivial as this relic may seem, it
is likely to yield us a valuable clue to the development of
Athenian justice.
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Demosthenes, of course, supposed that intentional killing had
been treated differently from unintentional homicide — that a
more serious penalty was prescribed for wilful and malicious
murder, and that a separate jurisdiction for such cases was
assigned to the Areopagus ~—- from time immemorial ; and he
treats what he regards as the Laws of Drakon as presupposing
just such a division of jurisdiction according to the principle of
intentionality, These premises of his argument are n())%w very
much in doubt, and a new reconstruction of the evolving system
of justice is emerging (3). The Phreatto court is a crucial piece of
the puzzle that has not yet been fitted into place.

Already in Antiquity it was noted that the jurisdiction at
Phreatto — as it was understood in the fourth century — seemed
to serve little or no purpose. Aristotle, in fact, in the Politics
(1300b 27-30) observes that cases such as were heard at Phreatto
were likely to occur "rarely in the whole history of even great
states" (). This observation is all the more striking as Aristotle

seems to have assumed a somewhat broader jurisdiction than

3) The primacy of the Areopagus court was challenged long ago, notably
by Adolf PHILIPPL, Der Areopag und die Epheten (Berlin 1874), esp. 200-
329 ; and now Robert WALLACE has effectively revived the argument, The
Areopagos Council (Baltimore 1989), esp. 3-47. Against the old view that
the extant copy of Drakon's Law treats only unintentional homicide, see esp.
M. GAGARIN, Drakon and Early Athenian Homicide Law (New Haven
1981}, 132-36; and see the discussion infra at nn. 14-17,

4) Pol. 1300b 27-30: 1étaprov B& &oa Tols ¢evyovor
¢Svou émi ka8dby émipdperar, olov “ABivnoy AdyeTar
kal T8 év Opeartol SikaoThplov: oupBaiver B& T&
torvalrta €v 1§ mavrtl xpdvq driya kal €v r1atls
HEYEAXLS TIOAECLY .
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Demosthenes had defined : in the Politics he speaks simply of a
fourth class of homicide charges, "such as are brought against
those exiled for homicide upon their return” (or perhaps "against
their return"), without specifying that the second charge be
intentional murder. Thus on the narrow grounds that
Demosthenes defined for trial at Phreatto — where a convicted
man, exiled for unintentional homicide, is charged with a second
count of homicide that must be intentional murder — there would
hardly seem to have been much need for a special court.

There is other ancient testimony to suggest, as we shall see,
that Demosthenes' account is mistaken on this point, and that a
much broader jurisdiction was originally assigned to the Phreatto
court. On this assumption various solutions have been proposed.
It was once suggested that the court at Phreatto tried all homicide
cases where the defendant was extradited from abroad ; but this
purely speculative theory has not found much acceptance (5).
Recently, Ernst HEITSCH has given a more persuasive
explanation for the purpose that Demosthenes assigned to the
Phreatto court, but it is doubtful whether HEITSCH's solution can

resolve all of the difficulties in the ancient testimony (5).

In origin the hearings at Phreatto would certainly appear to be
a safeguard of the exile's right to seek reconciliation or 'pardon’

5) J.C. MILES, "The Court in Phreatto”, RIDA first series, vol. 5
{1950), 219-224,

6) "Der Archon Basileus und die attischen Gerichtshofe fiir
Totungsdelikte®, Symposium 1985 (Akten der Gesellschaft fiir Griechische
und Hellenistische Rechtsgeschichte, Bd. 6, Cologne 1989), 71-87 ; on
Phreatto, see esp. pp. 77-78.
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{(aidesis) and return to Attica. HEITSCH connects this aim with
other rules that are often attributed to Drakon's Law : (1) the
guarantee of a safe path to exile for the homicide whose crime is
judged unintentional, if he departs within a specified period by a
prescribed route (Dem. 23.72); and (2) the protection,
apparently extended to any homicide in exile, against retributive
murder (/G 1°,104.26-29 = Dem. 23.37). Of these prozisions,
the former is often assumed to be Drakonian — and so HEITSCH
assumes — though, as we shall see, it is probably a later
addendum. The second provision of the law is shown to be
authentic by the agreement between Demosthenes’ citation and
the extant fragmentary inscription. To these HEITSCH would add
(3) a further principle of legal protection inherent in the rule for
voluntary exile in classical procedure : the defendant accused of
intentional homicide is allowed to go safely into exile before the
final speech at trial ; presumably this specific rule developed
from the general principle that even the accused murderer should
have some opportunity for safe exile which seems inherent in the
other protections that Drakon devised to restrict vindictive self-
help (rules 1 and 2). By this view, (4) the Phreatto hearing was
yet another bar to vendetta : the exiled homicide was entitled to
use lethal force in self-defense against unlawful pursuers ; and,
in the event of his assailant's death, if the victim's family charged
him with intentional homicide to bar his return, he could plead

innocence or justification by the law of Phreatto (7).

7) This hypothesis gains support from Michael GAGARIN's
reinterpretation of the issue in Antiphon IV (Tetralogy 3) : self-defense
would be ordinarily prosecuted as intentional homicide, perhaps before the
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This is an insightful explanation, and it is indeed likely that
this was the chief function of the Phreatto court as it developed
historically and as Demosthenes understood it. But there are a
number of considerations that tend to disprove the hypothesis that

this was the original purpose of the special court. These
considerations involve, first, specific inconsistencies in the extant
testimony on the Phreatto court (section I), as well as general
issues of the reconstruction of Drakon's Law (section II). It will
be helpful to begin with the more direct evidence first, to clear
away the misconceptions that Demosthenes’ account has
fostered ; we can then turn for a solution to the more general
questions of Drakon's Law and the evolving homicide
jurisdiction of the early polis — which are complex matters,
beyond the scope of this paper fully to resolve, but from which
sufficient confidence can be put in a few fundamental points to
answer the riddle of Phreatto.

Arcopagus court ; see GRBS 19 (1978}, 111-20; cf. HEITSCH, "Archon
Basileus™, p. 78. The fragmentary lines on assauilt and seizure in Drakon's
Law, 33-8, are consistent with this interpretation, as they seem not to
envision outright acquittal for killing in self-defense.
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1

There is first the obvious question why this procedure, as
Demosthenes insists, is to be available only in cases where an
exiled homicide is charged with a second, intentional murder. If
the principle of fairness that Demosthenes extracts from the
law — that a man once convicted not be prejudged on a second
count — were indeed the aim of the lawgiver, it is difficult to see
why a similar trial should not be available also in cases where a
second count of unintentional killing was alleged (3).
Presumably, by the intent that Demosthenes attributes to the
lawgiver, any homicide eligible for pardon should be allowed a
hearing on any charge that might jeopardize his rightful hopes of
a safe return ; yet Demosthenes assumes that only a second
count of intentional murder is to be tried in this way.
Furthermore, if as Demosthenes supposes this procedure applies
only in cases of intentional murder, the special precautions at
Phreatto seem inconsistent with the law of the classical era : in
principle, convicted murderers were to be executed, yet the
position of the defendant (on shipboard) would allow him an
avenue of escape even after the verdict had been rendered (9).
Thus, prima facie, there is reason to be suspicious of
Demosthenes’ claim that this hearing is only available when a
charge of intentional murder (in the death of a second victim) is

brought against a defendant already exiled for another homicide.

8) In fact a second charge of unintentional homicide could be just as
damaging to the exile's hopes of safe return: presumably there would be a
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The other ancient testimony, in fact, confirms our suspicions.
In the Aristotelian Athenian Constitution (57.3) (19), as in the
Politics (1300b 27-30), there is no suggestion that the second
count of homicide must be intentional murder to qualify for trial
in the Phreatto court. The lexicographers, moreover, though
often dependent on Demosthenes v. Aristocrates for their
knowledge of the homicide courts, generally follow a tradition%
similar to that in Aristotle : they apparently assume that charges
before the Phreatto court need not be intentional murder (11).

judgment against him in absentia, and without aidesis for this second charge,
he could be arrested and put to death upen his return. '

9) Defendants on trial for intentional homicide were ordinarily allowed to
go into exile so long as they departed before the last speech (Ant. IV 4.1,
V 13), but they were presumably apprehended and executed by the Eleven or
other officers of the court if they awaited the verdict and were convicied.

10) Ath. Pol. 57.3: éav 8e ¢edyny $uyRv dv «iBeois
dorw attiay Ex(nyv] dmoxteivar { Tpdoal Tiva, ToUTq
8" &y o¢pedTTov Bikdlovavv. ["If one in exile, under conditions
for which pardon is atlowed, be subject to a charge of slaying or wounding,
for this they hold trial in Phreatto",]

11) Thus one entry in Lex. Seg. 311.21-22, tells us that defendants at
Phreatto were "those in exile for unintentional slaying but tried for some
other offense” (E7° &AAg 8€ T kpivdpevor). Hesychius s. v. €v
¢pedTTov, says simply "in the court in which they judged cases of
unintentional homicide (év 1§ SikaoTpiq €v § €8ikdorro
émi drxovoig ¢$dvg). And in Pollux 8.120, discrepancics in the
manuscript tradition suggest that the lexicographer found a rather different
account than Demosthenes gave, though a later hand attempted to reconcile
the two accounts : T& €p Opeatrot. €v ToUTy ékpivero el
Tis TéV ¢pevydvrtev én’ drouvaiov (pdvov alrig Bevrépay
ait{av éxovsiov] mpoordBor. #Hv & éml BardrTy 710
BikasthRpiov, kal Tdv év alrig mpoomrelsavra THs yhAs
oV mpocanTdpevov dmo THs veds e€xphv dmoroyelobBat
(uit”  amolpdBpav  pu¥t’  &ykvpav els TRV yAv
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orcoye'r',': thetraditional aition for the Phreatto court that

.-.Pafﬁszé:n'i_as reports, though worthless as historical evidence, is at

'.Eé.ast. An indication of popular belief that such courts originally
held broad jurisdiction for homicide charges against any returning
exile - even for hearings on the original charge : in Pansanias
we are told that the first trial of this kind was held when Teucer
made his defense before Telamon on charges of compliciiy in the
death of Ajax (12).

Thus the balance of the ancient evidence tends to contradict
Demosthenes on the very point where his account is inconsistent
in itself. It is therefore reasonable to suppose that the Phreatto
court originally fulfilled a broader function than Demosthenes and
most modern commentators have supposed. There is yet one
ancient document relevant to this problem, which no one has, as
yet, brought to bear upon it. To this untried evidence we now

turn,

Baixduevov. [bracketed readings in FS only). Harpocration, Lex. 115.7
quotes Demosthenes 23.77, but adds that Theophrastus made note of the

name Phreattos (eponymous hero) in Peri Nomon. On the notes in Lex.
Seg. sce infra at n, 19,

12} Pausanias 1.28.11: Eo7v 8& 100 “ELPGLQS mpos Bq)\acon
@pecxﬂ"ug évratifa ot 1T€¢€'U\/OT€S‘, nv omekeowrc:g
e're—:pov ETT'L)\C(,BTJ c¢cxg Eykanpa, mpds dKpoapévous éx
Tfis yng amo  veds qnoxoyouw'ut Telkpov rrpc.)'rov
koyos Exer Terapdvr oUTo)g amoroyyoxoBat un8ev g
Tov AVavTos Bdvatov elpydobat,
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11

In the fragmentary copy of Drakon's Law we have, in fact, a
likely reference to a trial procedure prescribed for homicides
already in exile :

If there are none of these kinsmen surviving — if the%
killing was unintentional and the fifty-one judges, the
"ephetai”, decide that the killing was unintentional — let
there be ten members of the clan (phrdtores) to grant
pardon, if they are willing ; and let the fifty-one choose
them by rank.

And let those also who were earlier guilty of homicide be
subject to this statute (13).

Now it is often assumed that the decision on the question of
intent to which these lines refer belonged to the original verdict of
the ephetai in response to charges soon after the killing ;
presumably, this previous verdict was to be the basis upon which
the ephetai would later choose phratry-members to decide upon
pardon. But this can only be so if in fact intentionality itself was

13) Cf. Dem. 43.57 (= IG 1°,104.16-20) : é&v 6& rtovrev pnbels
§, kreivy 6& &xwv, yvlor 8¢ ol mevrikovta xai €Ty,
ol épérar, &xovra kreivai, éooBuv ol $pdrTepes, €av
éeérawor, Béka- Tolrous 8& ol mevTikovTa K&l €1§
aproTivBny aipetfobov. «kal ol mpdrepov krelvavres
€v T@be 7§ Beopd évexéobov.
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ordinarily at issue in trials before the homicide judges, and it has
been convincingly argued to the contrary that the extant fragment
of Drakon's Law contains the major provisions of a law which
made no statutory distinction between intentional and
unintentional homicides in ordinary cases prosecuted by the
victim's family. That is not to say that the lawgiver was ignorant
or indifferent to the killer's intent — the language of intentionality
in the law is too emphatic to allow that conclusion — but it is
evident that the law itself prescribed no separate penalty for the
intentional murderer, so long as kinsmen of the victim survived
to forbid his return.

It is beyond the scope of this study to argue the case in detail,
but there are several points in Drakon's Law itself which strongly
tend to the conclusion that the chief provisions for exile and
aidesis applied equally to intentional as to unintentional
homicides ; among these must be counted the very provision in
question. Special pardon by the phratry is allowed only in cases
where there are no eligible kinsmen of the victim surviving ; in
such special cases pardon is forbidden only if the killing is
Judged intentional. The clear implication of this exceptional
restriction is that under ordinary circumstances the kinsmen are
free to grant pardon or deny it, regardless of the killer's guilt or
innocence of intent. If, after all, pardon in ordinary cases by the
immediate kinsmen was also to be allowed only when the epherai
had judged the killing unintentional, we would expect to find
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some indication of a general rule to this effect in the extant
statute, but there is none to be found (!4).

We are drawn to this conclusion by the opening lines of the
inscription (/G, I°,104.10-11), where the same provisions for
exile and aidesis would appear to apply in cases of "planning”
{(BovAevors, which originally implied intent) as in the other
cases to which the major provisions of the law are addressed.»
And whatever the original heading, the extant incipit, Kol €dp pe
éx mpovolas, would naturally imply that the same penalties
apply in both categories — for intentional homicide and "even if
without intent”. Again, the protection afforded to homicides in
exile in lines 26-29 (= Dem. 23.37) also appears to imply no
distinction in penalty between intentional and unintentional
killings (!3).

The law providing a safe path to exile for the unintentional
homicide — that one convicted of unintentional homicide depart
by a prescribed route within a given period (Dem.23.72) — is
generally treated as an authentic provision of Drakon's code

14) For the view that Drakon's Law applied equally to intentional as to
unintentional homicides, see GAGARIN, Drakon, pp. 65-79. For the
common view that the major provisions apply only to unintentional
homicide, aside from received opinion in the handbooks, sece
E. RUSCHENBUSCH, "¢0ONOZX., Zum Recht Drakons und seincr Bedeutung
fiir das Werden des athenischen Staates", Historia 9 (1960Q), 129-54 ;
HEITSCH assumes a similar reconstruction, in "Archon Basileus” (supra,
n. 6) and in Aidesis im attischen Strafrecht {Akad. Wis. Mainz, 1984 no. 1},
3-10.

15) That the prohibition against vindictive murder of homicides in exile
protected both intentional killers and others is argued by GAGARIN, Drakon,
pp. 58-61, and allowed by HEITSCH, "Archon Basileus", p. 77.
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(HEITSCH's rule 1), but this basic premise of the standard
interpretation is dubious on several counts. No such rule is to be
reconstructed nor is any similar rule, regarding how a verdict is
to be implemented, to be found anywhere in the extant copy of
Drakon's Law. And Demosthenes cites the law not among those
statutes which can be reconstructed in the inscription, but among
those which are given after what is almost certainly the clogure of
the Drakonian statutes : § 62 gives the rule that any officer or
citizen who confounds the thesmos is to be atimos (the language
is appropriate to the statute's antiquity) ; all of the authentic
Drakonian statutes, including those that can be confidently
restored in the inscription, are cited before this "seal". The
homicide laws cited after this closure are almost all specific
ordinances defining the jurisdictions of the separate courts
(Palladium, Delphinium, and so on) ; and these certainly belong
to the era after Drakon.

If the separate penalties of classical procedure — death or
lifelong exile and confiscation for intentional murder, exile and
aidesis for unintentional — were not yet recognized or enforced
by Drakon's law, then ordinarily the verdict of the ephetai would
have made no meaningful distinction on the question of intent ;
and therefore the verdict of the ephetai on the question of intent
must have been given in a special hearing for pardon by the
phratry, separate from ordinary trial. Further evidence pointing
to this conclusion is to be found in the clause for retroactivity that

immediately follows the provision for special aidesis and would
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appear to be most strictly relevant to it, if we are to judge from
the other archaic evidence.

In the epics the most common outcome of a homicide dispute
is that the killer goes voluntarily into exile without trial ; he and
his family may then offer compensation to the victim's family and
negotiate with them for pardon; such was likely to be the
practice in Drakonian Athens. It is unreasonable to assume, as-,
some do, that Drakon's Law prescribes compulsory trial for the
settlement of all homicides ; rather, it is obviously assumed by
the lawgiver that there are homicides in exile who have not stood
trial but will some day seek to return (16), For the untried killer
already in exile, if the victim's kin survive, the determination of
pardon is entirely in their power — nothing in Drakon's Law
changes that. But if there are no eligible kinsmen surviving, now
the lawgiver provides a means by which the killer may return if
he was innocent of malice : now for the first time and only in
these special cases, officers of the polis will participate in the
decision for pardon and make the determination whether the

killing was wilful or innocent of intent.

Such cases would require special arrangements for trial. Even
though there are no surviving kinsmen eligible to prosecute or
take part in aidesis, the defendant, if he returns without pardon,

16) HEITSCH himself suggests that the aim of this provision was to allow
for settlement by those homicides who had gone into exile without trial,
especially relevant to the transitional period when Drakon's Law came into
effect ; Aidesis pp. 17-20. GAGARIN surprisingly assumes the contrary
(Drakon, 48-51), that this decision on intent belongs to the ordinary verdict
of the epherai in the first instance.
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is still in danger of arrest and immediate execution by other
relatives and possibly by any concerned citizens (17). Therefore
the hearing for special pardon would require extraordinary
precautions to assure the defendant a safe avenue of escape -—
similar to the arrangements at Phreatto, The special arrangements
at Phreatto — with the judges on shore and the defendant on
board ship — have often been interpreted as dictates of Jmiasma-
doctrine, but it is more reasonable to suppose that the original
purpose of these precautions was not simply to avoid defilement
(which could be managed at any number of border sites), but to
ensure that a fair hearing could be given to a defendant whose life
was in jeopardy wherever he could be physically apprehended by
his pursuers ('%). From these special precautions it is clear that
the law of Phreatto belongs to the same era as the law cited in
Dem. 23.37 against the vengeful murder of homicides in exile
(HEITSCH's rule 2). This provision can be confidently restored
in Drakon's Law (/G 1° 104.26-29). Both statutes clearly

17) The primitive right of self-help, to seize and put to death wrongdoers
(apagoge) was recognized by Drakon (Dem. 23.28,5 1,60). For the view that
this right extended beyond the family of the victim to any citizen, see
M. GAGARIN, Early ‘Greek Law (Berkcley 1986), 113 n. 35; cf.
M.H. HANSEN, Apagoge (Odense 1976), 99-108.

18) Cf. Plato, Laws, IX 867e, prescribing special hearings at the border to
determine whether the conditions of exile and pardon have been duly met ;
Dem. 23.37 : 'Eav 8€ Tis 1dv dvSpodvov KTetvy 1 a¥rios
§ ¢Svou, dmexdpevov dyopds Zpopias kal ¥Brev al
1epdv  TApPIKTUOVIKEY, domep TSV  ‘ABnvatow
kTelvayra, év Tols alrtols évéxeaBar, Braylyvdokely
8& Tols é¢éras. For the tenuous connection between miasma-doctrine

and homicide procedure, see esp. R. PARKER, Miasma (Oxford 1983), 104-
43,
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address the danger that the victim's kinsmen may yet pursue their
vendetta beyond the borders of Attica, without respect for
traditional sanctions of exile.

In Drakon's Law the close connection between the provisions
for special pardon and for retroactivity suggests that special
pardon was expected to be especially important in the period of
transition, from the pre-legal, customary rules of an era when,
homicides were settled almost exclusively by voluntary exile, to
the full application of statute law. The lawgiver expected the
older, customary rules to persist, that those involved in
homicides would continue to go into exile voluntarily, sometimes
without trial, and later seek to return; but he now prescribed
procedural rules for trial by an official body of the polis, which
would tend to restrict private claims and vendettas. The exiled
homicide was not to be eternally banished from his homeland,
beyond the lifetime of his victim's kin, if he could establish his
innocence of wilful murder. If these were the original aims of the

law, the Phreatto court would seem suited to the purpose.

Of course, we have no record of any case tried at Phreatto
and no direct reference to a single case heard under Drakon's
provision for special pardon; but it is clear that the Phreatto
court was originally connected in some way with the general
category of cases that the law envisions — where the exiled killer
sought to assure his right to return. And the Phreatto court seems
especially suited to precisely those cases where there were no
surviving kinsmen of the victim to grant or deny pardon. None

of the ancient sources mentions the prosecutors at Phreatto,



64 EDWIN M. CARAWAN

though they specifically account for the positions of the defendant
and the judges ; this silence is perhaps more than an accident of
the evidence. The absence of the kinsman-plaintiffs at Phreatto
would be, in fact, consistent with the nature of the hearing for
special pardon. In all likelihood, the trial of an exiled homicide
secking special pardon, such as Drakon's Law seems to
envision, would be initiated by family or friends of the defendant
in his behalf, and not as an adversarial process.

CONCLUSION

By this hypothesis, the issue before the Phreatto court was
not a second, separate count of homicide, as Demosthenes
supposed, but a formal question on the original homicide for
which the defendant had undergone voluntary exile; he had thus
implicitly acknowledged culpability, but he would now plead
innocence of intent in order to qualify for pardon by the phratry.
The wording of the lexicographers, in fact, suggests that the
tradition available to them assigned to the Phreatto court not
charges of a second, separate homicide (¢Tépov $dvou, as
Demosthenes insists), but a second charge ; cf. Pollux 8.120,
Sevrépav ait{av; Pausanias 1.28.11, éTepov EyKATMa.
Consistent with this reading is the entry in Lexicon Seguerianum
regarding Zea, the supposed site of the harbor court "at
Phreatto" : the defendants were "those in exile for unintentional
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homicide but subject to charges for intentional homicide" (19).
We are not told that the defendant was charged with a separate
crime in any of the testimonia independent of Demosthenes (20).
The traditional aition in Pausanias is particularly noteworthy : it
suggests that the Phreatto court was the proper venue for
hearings in which an accused homicide who attempted to return
to his homeland might answer charges not on a second count of
homicide but on the one, original charge which barred his

returnt ; "Teucer was the first to make his defense in this manner,

pleading to Telamon that he had done nothing to cause the death

of Ajax".

If such was the original purpose of the Phreatto court, it is
likely to have been of much greater importance in the
development of judicial proceedings for homicide than
Demosthenes and his contemporaries could tell. It was received
opinion in Demosthenes' time (and often assumed to this day)
that the Areopagus council was the ancient homicide court before

19) Lex. Seg. 311.17-20: év Zéq- 'rcfrros‘ €01l Wapdiiog.
'éwro:ﬁetx Icp'l.'VETCt'l. o err 7 mcouctq pev ¢dvq dedyor,
q_vrl,ctv e &xov émi éxove {q ¢ovq In legalistic contexts,
‘ait{a after all ordinarily means “(formal) charge" rather than ‘crime’ or
actual 'culpability’ (though the latter meaning is sometimes treated as
equivalent). The earliest speeches afford many examples ; for avrVav
“Exevv [ $€perv or aiT&oBan denoting "(formal) charge”, see ¢. g.
Ant. 11.2.10,3.2, V.38,55,69,85, V1.16-18,26-27,34 ; and note esp. the
paral]el in Ant. V, 89 90 where the speaker protests against the charges
(atridoacBar, atT{aavs) in apagoge as an abuse of procedure, and
calls upon the ]udges for a second hearing (proper to the charges) by dike
“phonou. On the Zea court, ¢f. A. BOEGEHOLD, CSCA 9 (1976), 7-19.

5 20) See supra nn. 4,10-11; Harpocration, of course, simply follows
Dem. 23.77.
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Drakon, and the separate penalties for intentional as opposed to
unintentional killing were meted out by this primeval body from
time immemorial. But we can reasonably conclude, to the
contrary, that the ephetai preceded the Areopagus as homicide
judges, and it was Solon who first assigned separate jurisdiction
for intentional homicide to the council of former archons (21).
Drakon’s provision for 'special pardon' — "if the killing was
unintentional and the fifty-one judges decide that it was
unintentional" — opened the door on the question of
intentionality and first allowed official intervention in matters that
had previously been solely for the victim's family to weigh. If,
as this reconstruction supposes, the Phreatto court was founded
to decide precisely such cases as these, in addressing the question
of intent it was a precursor of the Areopagus court itself. After
the founding of the murder court at the Areopagus, the Phreatto
court soon became all but obsolete. The homicide jurisdiction
was divided, and it was prescribed by law that much more
serious and irrevocable penalties were to be assessed for murder
than for unintentional killing ; it became necessary at the outset
to charge the accused either as an intentional killer or as innocent
of intent ; and from then on, the defendant was much less hkely
to go voluntarily into exile without a judgment to confirm his plea
and his right to return. Other reforms of Solon's era, restricting
the family's claim to retribution, accord with this model (22),

21) This was the view of PHILIPPI and RUSCHENBUSCH, among others,
and is most recently argued by R. WALLACE : see supra nn. 3 and 14.

22) For reform of aidesis as restrictive of the plaintiffs’ claims, see
HEITSCH, Aidesis, esp. 3-10. On the later evolution of the homicide
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By virtue of the open texture of Athenian procedural law, the
court established for hearings on 'special pardon' came to be
invoked in other cases such as Prof. HEITSCH supposes : if a
homicide should lawfully abide by the terms of his exile but kill
an assailant in self-defense, he could presumably make his plea
on that second count of homicide at the one court where the
charges against exiled homicides were to be given a hearing. The |
latter scenario would seem a natural consequence of Drakon's
law against the vindictive killing of an exiled homicide, and it is
certainly the most plausible rationale for Demosthenes'
interpretation of proceedings at Phreatto. But such trials for a
second killing in self-defense probably evolved as a later
extension of the court’s original jurisdiction. The Phreatto court
would appear to be an institutional relic of the era when statute
law first recognized the distinction between intentional and
unintentional wrongs : it is likely to be the first mechanism of
official intervention to release a defendant innocent of intent from
eternal condemnation by his victims. And after more effective
mechanisms were implemented, such hearings as were held at
Phreatto, as Aristotle says, were almost unheard of "in the whole

history of even great states".

jurisdiction, see my study of the ephetai, forthcoming in Classical Philology
86 (1991).



